WikiLeaks Document Release 

http:/ /wikileaks.org/wiki/CRS-RL31500 
February 2, 2009 

Congressional Research Service 
Report RL31500 

Homeland Security: Human Resources Management 

Barbara L. Schwemle, Government and Finance Division 
February 20, 2004 

Abstract. This report discusses the provisions of the Homeland Security Act of 2002, P.L. 107-296 as they 
relate to human resources management. 



http://wikileaks.org/wiki/CRS-RL31500 



Order Code RL31500 



CRS Report for Congress 

Received through the CRS Web 



Homeland Security: 
Human Resources Management 



Updated February 20, 2004 



Barbara L. Schwemle 
Analyst in American National Government 
Government and Finance Division 



Congressional Research Service ❖ The Library of Congress 





http://wikileaks.org/wiki/CRS-RL31500 



Homeland Security: Human Resources Management 



Summary 

P.L. 107-296, Homeland Security Act of 2002 (H.R. 5005), authorizes the 
Secretary of Homeland Security and the Director of the Office of Personnel 
Management (OPM) to establish, and from time to time adjust, a human resources 
management (HRM) system for some or all of the organizational units of the new 
Department of Homeland Security (DHS). The law states specific requirements for 
the HRM system. Federal workforce improvements to be applied governmentwide 
also are authorized by P.L. 107-296. 

On February 20, 2004, DHS and OPM jointly issued proposed regulations for 
the DHS HRM system which were published in the Federal Register. The proposed 
regulations cover job evaluation, pay and pay administration, performance 
management, labor-management relations, adverse actions, and appeals. Some 8,000 
employees (primarily from DHS headquarters and nonmilitary members of the Coast 
Guard) will be covered by the system beginning in fall 2004 and the remainder of 
employees will be covered by the system beginning in fall 2005. The Budget of the 
United States for FY2005 proposes funding of $112.5 million to develop and 
implement a performance-based pay system and to train personnel. 

This report discusses the provisions of P.L. 107-296 as they relate to human 
resources management. It does not discuss provisions of the law that relate to labor 
management relations and collective bargaining. 
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Homeland Security: 

Human Resources Management 

Introduction 

President Bush signed the Homeland Security Act of 2002 on November 25, 
2002 and it became P.L. 107-296. 1 The law includes several provisions related to 
human resources management, including those which authorize a human resources 
management (HRM) system for the Department of Homeland Security and federal 
workforce improvements to be applied governmentwide. 

DHS and OPM jointly issued proposed regulations to implement the DHS HRM 
system which were published in the Federal Register on February 20, 2004. The 
proposed regulations are discussed under the section entitled “Implementation of the 
Law.” 



This report discusses the provisions of P.L. 107-296 as they relate to human 
resources management. 2 It does not discuss provisions of the law that relate to labor 
management relations and collective bargaining. 3 



1 For a legislative history, see CRS Report RL31645, Homeland Security Act of 2002: 
Legislative History and Pagination Key , by Sharon S. Gressle. See also CRS Report 
RS21366, Department of Homeland Security: Organization Chart, by Sharon S. Gressle. 

2 For legal analysis of this issue, see CRS Report RL3 1548, Homeland Security Departmen t 
Proposals: Scope of Personnel Flexibilities, by Thomas J. Nicola. For discussion of other 
issues surrounding establishment of the department, see CRS Report RL31493, Homeland 
Security: Department Organization and Management-Legislative Phase, by Harold C. 
Relyea (hereafter referred to as CRS Report RL31493); CRS Report RL31751, Homeland 
Security: Department Organization and Management-Implementation Phase, by Harold C. 
Relyea; and CRS Report RL31677, Filling Presidentially Appointed, Senate-Confirmed 
Positions in the Department of Homeland Security, by Henry B. Hogue. 

3 For discussion of these issues, see CRS Report RL31520, Collective Bargaining and 
Homeland Security, by Jon O. Shimabukuro; and CRS Report RS21268, Homeland 
Security: Data on Employees and Unions Potentially Affected, by Gail McCallion. 
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P.L. 107-296, Homeland Security Act of 2002 

Establishment of Human Resources Management System 4 

Title VIII, Subtitle E, §841 of P.L. 107-296 amends Title 5 United States Code 
by adding a new Chapter 97 — Department of Homeland Security to Part III, Subpart 
I. The new §9701(a) provides that notwithstanding any other provision of Part III, 
the Secretary of Homeland Security may, in regulations prescribed jointly with the 
Office of Personnel Management (OPM) Director, establish, and from time to time 
adjust, an HRM system for some or all of the organizational units of the Department 
of Homeland Security. 

Requirements for the HRM System. The HRM system must be flexible 
and contemporary. It cannot waive, modify, or otherwise affect: 

• the public employment principles of merit and fitness at 5 U.S.C. 

§2301, including the principles of hiring based on merit, fair 
treatment without regard to political affiliation or other non-merit 
considerations, equal pay for equal work, and protection of 
employees against reprisal for whistleblowing; 

• any provision of 5 U.S.C. §2302 relating to prohibited personnel 
practices; 

• any provision of law referred to in 5 U.S.C. §2302(b)(l)(8)(9); or 
any provision of law implementing any provision of law referred to 
in 5 U.S.C. §2302(b)(l)(8)(9) by providing for equal employment 
opportunity through affirmative action; or providing any right or 
remedy available to any employee or applicant for employment in 
the civil service; 

• Subparts A (General Provisions), B (Employment and Retention), E 
(Attendance and Leave), G (Insurance and Annuities), and H 
(Access to Criminal History Record Information) of Part IE of Title 
5 United States Code ; and Chapters 41 (Training), 45 (Incentive 
Awards), 47 (Personnel Research Programs and Demonstration 
Projects), 55 (Pay Administration), 57 (Travel, Transportation, and 
Subsistence), 59 (Allowances), 72 (Antidiscrimination, Right to 
Petition Congress), 73 (Suitability, Security, and Conduct), and 79 
(Services to Employees) of Title 5; or 



4 The provisions under establishment of human resources management (HRM) system were 
§761 of H.R. 5005 as reported on July 24, 2002 and as passed on July 26, 2002 in the House 
of Representatives. They were not included in S. 2452 or in the Lieberman amendments in 
the nature of substitute to H.R. 5005. H.R. 57 10, as passed by the House of Representatives 
on Nov. 13, 2002, included the HRM provisions at §841. Sen. Fred Thompson’s substitute 
amendment (S.Amdt. 4901) to H.R. 5710, adopted by the Senate on Nov. 19, 2002, also 
included the provisions at §841. 
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• any rule or regulation prescribed under any provision of law referred 
to in any of the statements in bullets immediately above. 

The use of a category rating system for evaluating applicants for positions in the 
competitive service is permitted under the new system. 

Limitations Relating to Pay. Nothing in §9701 constitutes authority to: 

• modify the pay of any employee who serves in an Executive 
Schedule position or a position for which the rate of basic pay is 
fixed in statute by reference to the Executive Schedule; 

• fix pay for any employee or position at an annual rate greater than 
the maximum amount of cash compensation allowable under 5 
U.S.C. §5307 in a year; or 

• exempt any employee from the application of 5 U.S.C. §5307. 

Provisions Relating to Appellate Procedures. It is the sense of the 
Congress that employees of the Department of Homeland Security are entitled to fair 
treatment in any appeals that they bring in decisions relating to their employment. 
In prescribing regulations for any such appeals procedures, the Secretary of 
Homeland Security and the Director of the Office of Personnel Management (OPM) 
should ensure that employees of the department are afforded the protections of due 
process and, toward that end, should be required to consult with the Merit Systems 
Protection Board before issuing any such regulations. 

Any regulations which relate to any matters within the purview of chapter 77 
(on appeals) must be issued only after consultation with the Merit Systems Protection 
Board and must ensure the availability of procedures which must be consistent with 
requirements of due process and provide, to the maximum extent practicable, for the 
expeditious handling of any matters involving the Department of Homeland Security. 
Any regulations must modify procedures under chapter 77 only insofar as such 
modifications are designed to further the fair, efficient, and expeditious resolution of 
matters involving the employees of the Department of Homeland Security. 

Sunset Provision. Effective five years after the conclusion of the transition 
period defined under §1501 of the act, all authority to issue regulations under the 
section (including regulations which would modify, supersede, or terminate any 
regulations previously issued under the section) must cease to be available. 

Effect on Personnel. Except as otherwise provided in the Homeland 
Security Act of 2002, the transfer, under this Act, of full-time personnel (except 
special government employees) and part-time personnel holding permanent positions 
must not cause any such employee to be separated or reduced in grade or 
compensation for one year (until March 1, 2004) after the date of transfer to the 
Department of Homeland Security. Any person who, on the day preceding their date 
of transfer to the new department, held a position compensated on the Executive 
Schedule, and who, without a break in service, is appointed in the Department of 
Homeland Security to a position having duties comparable to the duties performed 
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immediately preceding such appointment must continue to be compensated in the 
new position at not less than the rate provided for the previous position, for the 
duration of the person’s service in the new position. Any exercise of authority under 
the new Chapter 97, including under any system established under the chapter, must 
be in conformance with the requirements of this subsection. 

Sense of the Congress. In authorizing the establishment of an HRM system 
for the new department, Congress stated that — 

[I]t is extremely important that employees of the Department be allowed to 
participate in a meaningful way in the creation of any human resources 
management system affecting them; 

[SJuch employees have the most direct knowledge of the demands of their jobs 
and have a direct interest in ensuring that their human resources management 
system is conducive to achieving optimal operational efficiencies; 

[T]he 21 st century human resources management system envisioned for the 
Department should be one that benefits from the input of its employees; and 

[TJhis collaborative effort will help secure our homeland. 

Federal Workforce Improvement 5 

Title XIII of P.L. 107-296 authorizes the establishment of Chief Human Capital 
Officer (CHCO) positions in federal executive branch agencies and reforms relating 
to federal human capital management. Discussion of these provisions follows. 

Agency Chief Human Capital Officers. Title Xin, Subtitle A, §1301 of 
P.L. 107-296 provides that the title may be cited as the Chief Human Capital Officers 
Act of 2002. Section 1302 of the law amends Part II of Title 5 United States Code 
by adding a new Chapter 14 — Agency Chief Human Capital Officers. The new 
§1401 provides that the agency head must appoint or designate a CHCO who must 
advise and assist the agency head and other agency officials in carrying out the 
agency’s responsibilities for selecting, developing, training, and managing a high- 
quality, productive workforce in accordance with merit system principles; implement 



5 The provisions under federal workforce improvement originated in the Senate version of 
the homeland security department legislation and were not in H.R. 5005 as reported on July 
24, 2002 and as passed on July 26, 2002 by the House of Representatives. During the 
business meeting on the Lieberman amendment in the nature of a substitute to S. 2452 on 
July 24, 2002, the Senate Committee on Governmental Affairs agreed by voice vote to an 
amendment offered by Sen. George Voinovich, which added the federal workforce 
improvement provisions to the legislation. The Lieberman amendment (S. Arndt. 4467) in 
the nature of a substitute to H.R. 5005 was offered in the Senate on Aug. 1, 2002. Several 
of the amendment’s provisions had been introduced by Sen. Voinovich in S. 2651 (107 th 
Congress). See CRS Report RL31516, Civil Sendee Reform Proposals: A Side-by-Side 
Comparison of S. 129 and H.R. 1601 (108 rh Congress) With Current Law , by Barbara L. 
Schwemle and L. Elaine Halchin; and CRS Report RL3 15 18, Federal Workforce Flexibility 
Act of 2003: S. 129 and H.R. 1601 ( 108 th Congress), by Barbara L. Schwemle and L. Elaine 
Halchin. 
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the rules and regulations of the President and OPM and the laws governing the civil 
service within the agency; and carry out such functions as his or her primary duty. 

The agencies covered by the CHCO provision are the Departments of 
Agriculture, Commerce, Defense, Education, Energy, Health and Human Services, 
Housing and Urban Development, the Interior, Justice, Labor, State, Transportation, 
the Treasury, Veterans Affairs, the Environmental Protection Agency, and the 
National Aeronautics and Space Administration. Other agencies covered are the 
Agency for International Development, the Federal Emergency Management Agency, 
the General Services Administration, the National Science Foundation, the Nuclear 
Regulatory Commission, the Office of Personnel Management, the Small Business 
Administration, and the Social Security Administration. 

Under the new §1402, CHCOs have six functions, including (1) setting the 
workforce development strategy of the agency; (2) assessing workforce 
characteristics and future needs based on the agency’s mission and strategic plan; (3) 
aligning the agency’s human resources policies and programs with organization 
mission, strategic goals, and performance outcomes; (4) developing and advocating 
a culture of continuous learning to attract and retain employees with superior 
abilities; (5) identifying best practices and benchmarking studies; and (6) applying 
methods for measuring intellectual capital and identifying links of that capital to 
organizational performance and growth. CHCOs must have access to all records, 
reports, audits, reviews, documents, papers, recommendations, or other materials that 
are the property of the agency or are available to the agency; and relate to programs 
and operations with respect to which the CHCO has responsibilities. The CHCO 
may request such information or assistance as may be necessary for carrying out the 
duties and responsibilities provided by Chapter 14 from any federal, state, or local 
governmental entity. 

Section 1303 of the law establishes a CHCO Council consisting of the OPM 
director who acts as chairperson; the OMB deputy director of management who acts 
as vice chairperson; and CHCOs of executive departments and any other members 
designated by the OPM director. The council must meet periodically to advise and 
coordinate the activities of the member agencies on such matters as modernization 
of human resources systems, improved quality of human resources information, and 
legislation affecting human resources operations and organizations. The CHCO 
Council must ensure that representatives of federal employee labor organizations are 
present at a minimum of one meeting of the council each year. The representatives 
are not members of the council. Each year the CHCO Council must submit a report 
to Congress on its activities. 

Section 1304 of the law amends 5 U.S.C. §1103 by adding a subsection (c) 
which provides that OPM must design a set of systems, including appropriate 
metrics, for assessing the management of human capital by federal agencies. The 
systems must be defined in OPM regulations and include standards for (A) aligning 
agency human capital strategies with their missions, goals, and organizational 
objectives and integrating those strategies into agency budget and strategic plans; (B) 
closing skill gaps in mission critical occupations; (C) ensuring continuity of effective 
leadership through implementation of recruitment, development, and succession 
plans; (D) sustaining a culture that cultivates and develops a high performing 




